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Claim Rejections - 35 USC §112 

Claims 2-4, 7-17 and are rejected under 35 U.S.C. § 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

In claim 2 line 8-9 “said actuatable hydraulic control being adapted to generate a 
control signal indicative of a desired flow rate” is wrong. Claim 1 line 6-7 claims “the 
actuatable hydraulic control generates a hydraulic control fluid having a control pressure”, 
which is the same as the control signal of claim 2 (as confirmed by claim 3). Claim 2 
indicates that the actuatable hydraulic control generates two signals, the control pressure 
of claim 1 and the control signal of claim 2, which is not supported by the specification. 

In claim 7 line 2 --device-- should be added after “switching". 

In claim 10 line 2 “a neutral position” of the on-off valve appears to be the same 
as the “non activated condition” of the first switching device of claim 8 line 5. 

In claim 12 line 3 “on” should be --one-. 

In claim 16 line 2 and claim 17 line 2 and 4 “said directional distributor valve” is 
confusing, since there is a “distributor” (e.g. claim 1 line 13 and a “pilot operated 
directional on-off valve” (e.g. claim 9 line 2), but no directional distributor valve. In claim 
17 line 3 “the distributor pilot line” is confusing, since there is only a “first pilot line” of the 
directional on-off valve (claim 1 1 line 2). 

Claims not specifically mentioned are indefinite, since they depend from one of 
the above claims. 



Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
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patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1, 4, 27-29 and 30-32 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 4, 6, 32-34 and 
34 of U.S. Patent No. 7, 003, 948. Although the conflicting claims are not identical, they 
are not patentably distinct from each other because all the elements of the instanrt 
claims are found in the corresponding claims of U.S. Patent No. 7, 003, 948. 

Claims 1; 15-17; 18-26 and 30-32 are rejected under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims 1; 17; 
18-26 and 27-29 of U.S. Patent No. 7, 003, 948 in view of German 4405472. Claims 1, 
18-26 and 27-29 of U.S. Patent No.7,003,948 claim all the limitations of claims 1,17, 
18-26 and 30-32; including a variable flow (e.g. claim 1 line 8-9) supply means 
connected in a closed circuit with two motors; but does not claim that the system and 
method includes a distributor connected to an hydraulic adjustment device for adjusting 
the variable flow rate of the supply means; the distributor having a control position which 
directs hydraulic control fluid to the adjustments device upon actuation; or that the 
supply means is a variable displacement axial piston type swash plate pump, with the 
adjustment device being double acting servo piston, having two piston chambers; 
wherein the distributor connects both chambers to tank in a neutral position. 

German 4405472 teaches, for a variable flow supply means (400, fig 3) 
connected in a closed circuit with a motor (18, fig 2); that the system and method 
includes a distributor (414, fig 3) connected to an hydraulic adjustment device (420, fig 
3) for adjusting the variable flow rate of the supply means; the distributor having a 
control position which directs hydraulic control fluid (in 403, 405, via 402, fig 3) to the 
adjustment device upon actuation; and that the adjustment device is double acting 
servo piston, having two piston chambers; wherein the distributor connects both 
chambers to tank in a neutral position (via either 413 or 402). 
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Since the claims of U.S. Patent No.7,003,948 do not claim details of the control 
for the supply means and German 4405472 discloses these details; it would have been 
obvious at the time the invention was made to one having ordinary skill in the art to 
control the supply means of the respective claims of U.S. Patent No.7,003,948 using a 
distributor connected to an hydraulic adjustment device for adjusting the variable flow 
rate of the supply means; the distributor having a control position which directs hydraulic 
control fluid to the adjustment device upon actuation; wherein the adjustment device is 
double acting servo piston, having two piston chambers; with the distributor connecting 
both chambers to tank in a neutral position, as taught by German 4405472, as a matter 
of engineering expediency. 

Official notice is taken that variable displacement pumps are well known to 
nclude axial piston swash plate type pumps, it would have been obvious at the time the 
invention was made to one having ordinary skill in the art to use a varaible displacement 
axial piston type swash plate pump for the supply means of the respective claims of 
U.S. Patent No.7,003,948, as a matter of engineering expediency. 



Claim Rejections - 35 USC § 101 

A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefor ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
Ockert, 245 F.2d 467, 114 USPQ 330 (CCPA 1957); and In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

Claims 2 and 3, 5, 6, 7-14 and 33 are rejected under 35 U.S.C. 101 as claiming 
the same invention as that of claims 4, 5, 6, 10-17 and 34, respectively of U.S. Patent 
No.7,003,948. 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. § 102 
that form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless -- 

(b) the invention was patented or described in a printed publication in this or a 
foreign country or in public use or on sale in this country, more than one year 
prior to the date of application for patent in the United States. 

Claims 1, 5-7 and 27-29 are rejected under 35 U.S.C. § 102(b) as being 
anticipated by German 4405472 (see discussion above or below). 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. § 103 which forms the basis for all 
obviousness rejections set forth in this Office action: 

A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

Subject matter developed by another person, which qualifies as prior art only 
under subsection (f) or (g) of section 102 of this title, shall not preclude 
patentability under this section where the subject matter and the claimed 
invention were, at the time the invention was made, owned by the same person 
or subject to an obligation of assignment to the same person. 

Claims 2 and 30 are rejected under 35 U.S.C. § 103 as being unpatentable over 
German 4405472 in view of Campbell et al, Holdeman et al and Malm et al. German 
4405472 discloses a hydraulic transmission system and method of controlling the 
system comprising a variable flow supply means (400, fig 3) connected in a closed 
circuit with a motor (18, fig 2), by two working lines; a distributor (414, fig 3) connected 
to an hydraulic adjustment device (420, fig 3) for adjusting the variable flow rate of the 
supply means; the distributor having a control position which directs hydraulic control 
fluid (in 403, 405, via 402, fig 3), from a hydraulic adjustment device (see e.g. fig 12), to 
the adjustment device upon actuation and having a neutral position it which it connects 
the adjustment device to a tank (via either 412 or 402); but does not disclose two 
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hydraulic users connected to the two working lines by a second connection control, 
responsive to a control signal to selectively provide serial or parallel connection of the 
two users; wherein the control signal is indicate of a desired flow rate. 

Holdeman et al teaches, for a hydraulic transmission system and method of 
controlling the system comprising a variable flow supply means (e.g. 35, fig 1) 
connected in an open circuit with a motor (56, 62, fig 2), by two working lines (42, 70); 
that there are two hydraulic users connected to the two working lines by a second 
connection control (98, 100, fig 2), responsive to a control signal (transmission input 
signal) to selectively provide serial or parallel connection of the two users; wherein t he 
control signal is indicate of a desired flow rate (e.g. column 5 line 1-5). 

Campbell et al teaches, for a hydraulic transmission system and method of 
controlling the system comprising a variable flow supply means (70, fig 2) connected via 
two working lines (120, 1 14), to two hydraulic users (13a, 13b), by a second connection 
control (71 , fig 2), to selectively provide serial or parallel connection of the two users; 
that the system is a closed system. 

Malm et al teaches, for a hydraulic transmission system and method of 
controlling the system comprising a variable flow supply means (30) connected via two 
working lines (52, 184), to two hydraulic users (13a, 13b), by a second connection 
control (190, fig 2), to selectively provide serial or parallel connection of the two users; 
that the purpose of the second connection is to provide a lower flow rate for a given 
speed in the series connection and a higher output torque for the parallel connection 
(e.g. column 2 line 1-6). 

Since the system of German 4405472 is a closed circuit system, since Campbell 
et al teaches that a series/parallel connection for two motors can be used in a closed 
circuit; and since Malm et al teaches the purpose of a series/parallel connection for two 
motors; it would have been obvious at the time the invention was made to one having 
ordinary skill in the art to connect the two working lines of German 4405472 to two 
hydraulic users by a second connection control, responsive to a control signal, to 
selectively provide serial or parallel connection of the two users; wherein the control 
signal is indicate of a desired flow rate, as taught by Campbell et al and Holdeman et al, 
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for the purpose of providing a lower flow rate for a given speed in the series connection 
and a higher output torque for the parallel connection, as taught by Malm et al. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dan Lopez whose telephone number is 571-272-4821 . 
The examiner can normally be reached on Monday-Thursday from 6:15 AM -3:45 PM. 
The examiner can also be reached on alternate Fridays. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ed Look, can be reached on 571-272-4820. The fax number for this group is 
571-273-8300. Any inquiry of a general nature should be directed to the Help Desk, 
whose telephone number is 1-800-PTO-9199. 




Art Unit 3745 
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